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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Civil Action No. 3245 

Vasili Thalis. Plaintiff, 

vs. 

Josephine Wurdeman, Defendant. 

United States of America. 

District of Columbia , 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed June 26 1939 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 3245 

Vasili Thalis, 733 7th Street, N. W., Plaintiff, 

vs. 

Josephine Wurdeman, 4626 5th Street, N. W., Defendant. 

Complaint for an Injunction and for Specific Performance 

of Agreement. 

The Bill of Complaint filed herein respectfully shows 
unto this Honorable Court as follows:— 

1. That the plaintiff, Vasili Thalis, is a citizen of the 
United States and a resident of the District of Columbia, 
and brings this action in his own right. 

2. That the defendant is a citizen of the United States 
and a resident of the District of Columbia, and a part owner 





9 


VASILI THALIS VS. JOSEPHINE WURDEMAN. 


of the premises in question, and is sued in her own right as 
will more fully hereinafter appear. 

3. That in April, 1935, one Louis Wurdeman was the 
owner of a life interest in premises 733 7th Street, North¬ 
west, 'Washington, 1). C., and being such owner, he entered 
into a lease with Vasili Thalis for said premises, which 
lease by its terms was to expire on May 15, 1939; that 
said Louis 'Wurdeman died in the year 1936; that subse¬ 
quently thereto and on, to-wit, January 16, 1937, the defen¬ 
dant herein, Josephine Wurdeman, went to the plaintiff and 
advised him of the death of said Louis Wurdeman; she ad¬ 
vised him further that she was the new owner of the 
premises by inheritance, and that it would be necessary for 
him to execute a new lease with her as such owner. 

4. That on, to-wit, said January 16, 1937 said parties 
agreed on the terms of a lease and the same was executed 
without the services of an attornev, dulv acknowledged be- 

fore a Notary Public, one copy thereof duly recorded 
2 at the Recorder's Office for the District of Columbia 

on to-wit, February 18, 1937, and a duly executed 
copy thereof retained by each party thereto. 

5. Plaintiff thereupon enjoyed possession under and by 
virtue of this new lease: and has punctually paid his rent 
when due; and has since the execution of said lease agree¬ 
ment installed two new radiators in the third door of said 
premises; he has installed an instantaneous heater; he has 
had the entire premises scraped and painted; he has had the 
first floor of said premises, which is the plaintiff’s place of 
business in which he operates a barber and beauty supply 
business, completely scraped and painted; he has caused to 
be installed in the show window of said store a large show 
window which had previously been broken; he has caused 
said premises to be insured against fire; he has caused the 
show windows to be insured against damage; he has paid 
to the Collector of Taxes for the District of Columbia all 
the taxes required by virtue of operating said business, in¬ 
cluding the business privilege license which is not transfer¬ 
able; that all of said improvements and taxes cost much 
money, and the said payments thereof were made in re¬ 
liance upon said agreement with defendant, and would not 
have been made without said agreement. 
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6. That said lease agreement entered into on January 
16, 1937, a copy of which is attached hereto as an exhibit, 
does not expire by its terms until July 14, 1943. 

7. That in January, 1938, plaintiff received a letter signed 
bv Maxwell A. Ostrow, a co»v of which is hereto attached 
as an exhibit, in which he stated that he was the attorney 
for Ada Josephine Wurdeman, defendant herein, J. Edwin 
Wurdeman, Leroy 'Wurdeman, and Helen Iona Wurdeman, 
owners of said premises, and he stated that it became neces¬ 
sary to enter into a new agreement of lease; that after sev¬ 
eral conferences with said parties, all activity to seek a new 
lease agreement ceased: that at the time the lease agree¬ 
ment was entered into on January 16, 1937 said Josephine 
Wurdeman was the agent of said alleged owners, and that 

thereafter, and until the present time she has col- 
3 lected the rent from the plaintiff and delivered to the 
others their respective share thereof. 

8. That in February, 1939, said parties through their 
aforesaid attorney again made demands that a new lease be 
entered into at a higher rate of rent, a copy of which de¬ 
mand is hereto attached as an exhibit: that plaintiff herein 
elected to stand on his lease agreement and his perform¬ 
ance thereunder, and refused to enter into an agreement for 
higher rent. 

9. That on April 14, 1939 the plaintiff received a 30 day 
notice to quit, a copy of which is hereto attached as an ex¬ 
hibit, which was signed by all the aforementioned alleged 
owners; that at the time of the receipt of said notice the 
plaintiff was not in default in any manner under the terms 
of his lease agreement: that the plaintiff did not move as 
a result of said notice, but continues in possession, and has 
continuously tendered his rent as it has come due. 

10. Nevertheless the said defendant through her attor¬ 
neys, Maxwell A. Ostrow and Alfred M. Schwartz, insti¬ 
tuted proceedings for the recovery of said premises in the 
Municipal Court holding a Landlord and Tenant division, 
Xo. 81S-447, on May 24, 1939, and plaintiff was served with 
summons therein a copy of which is hereto attached as an 
exhibit, and said case is set for trial in said Court on June 
27, 1939. Plaintiff avers that defendant and her attorneys 
will prosecute such action against plaintiff for possession of 
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said premises and oust plaintiff therefrom unless restrained 
and enjoined by this Honorable Court. 

11. And the plaintiff further shows to the Court that he 
has expended a large sum of money and a great deal of labor 
in establishing a successful barber and beauty supply busi¬ 
ness in said premises: that lie has renewed his business 
privilege license for said premises for the year ending 1940; 
that lie has no place to remove said business to; that his 
business privilege license is not transferable elsewhere; 

that if he is ejected from said premises the plaintiff's 
4 said business will be ruined, and he will lose the en¬ 
tire benefit of his business privilege license, and he 
will suffer immediate and irreparable loss and damage, and 
that in equity and good conscience he should be protected 
against such loss and damage by the action of the defendant 
threatened as aforesaid. 

12. The plaintiff is further advised that notwithstanding 
the claim of the defendant that the lease agreement dated 
January 16,1937 is defective for that it does not completely 
comply with Section 492 of the 1). C. Code of Laws (1924), 
yet because of the agreement hereinbefore set forth and the 
circumstances hereinbefore recited, the plaintiff is entitled 
to a decree for specific performance of said agreement by 
Josephine Wurdeman, and for an injunction to prevent said 
Josephine 'Wurdeman from recovering said premises from 
the plaintiff except for some default by the plaintiff under 
the terms of said lease agreement. 

WHEREFORE, the premises considered, plaintiff prays; 

1. That summons be issued out of the Clerk’s Office 
against the defendant requiring her to answer the exigencies 
of this bill. 

2. That the Court will issue a temporary restraining 
order and a preliminary injunction to prevent the defen¬ 
dant, Josephine Wurdeman, from prosecuting said pro¬ 
ceeding in the Municipal Court of the District of Columbia, 
or otherwise attempting to recover possession of said 
premises except under the terms of said agreement and as 
therein provided. 

3. That the defendant Josephine Wurdeman, be decreed 
to execute a valid lease. 
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4. That the dofeiulant be permanently enjoined from re¬ 
covering posession except under the terms of said agree¬ 
ment and as therein provided. 

5. For such other and further relief as to the Court may 
seem just and proper. 

VASILI THALIS 

5 District of Columbia, to-wit: 

Vasili Thalis, being first duly sworn, according to law 
deposes and says that he has read the foregoing complaint 
by him subscribed and knows the contents thereof; that the 
matters and things therein set forth as of his own personal 
knowledge are true, and those based upon information and 
belief, lit* believes to be true. 

VASILI THALIS 

Subscribed and sworn to before me this 26th dav of June, 
1939. 

JOSEPHIXE II. GADDIS 
(Seal) Notary Public , I). C. 

JOSEPH C SUKACI 
Attorney for Plaint iff. 

6 In the District Court of the United States for 

the District of Columbia 

Civil Action Xo. 3245 
Vasili Thalis, Plaintiff. 
vs. 

Josephine Wurpemax, Defendant. 

Plaintiff’s Exhibit 
(copy of agreement) 

Filed June 26 1939 
Lease Agreement 

This Agreement made this 16th dav of Januarv 1937, bv 
and between Josephine A. Wurdeman, party of the tirst 
part, and Vasili Thalis, party of the second part, Wit- 
nesseth; 

That Whereas, party of the first part is owner of the 
premises at 733 Seventh Street, X. W., Washington, Dis¬ 
trict of Columbia; and 
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"Whereas, said party of the second part desires to lease 
said premises: 

Therefore, the said parties covenant and agree as fol¬ 
lows : 

That said party of the second part lease said premises 
to the party of the second pari for the term of two and one- 
half years for January lb, 1987 for and in consideration of 
the sum of One Hundred and Thirty Dollars ($130.00) per 
month, payable monthly in advance by said party of the 
second part. 

That at the termination of the said two and one-half 
years, and for four years thereafter, this lease sill continue 
in force, for and in consideration of One Hundred and 
Forty ($140.00) payable monthly in advance, by said party 
of the second part. 

That said party of the second part will maintain and re¬ 
pair the interior of said premises for the term of this lease, 
but in the event of lire or other happenings covered by in¬ 
surance, payment shall not be made for the time lost 
thereby. 

That this agreement shall be binding upon both parties 
and their heirs and assignees. 

In witness whereof, the parties hereunto allix their 
7 signatures the year and date lirst above mentioned. 

Signed JOSEPHINE A. \V UK DEM AN 
Signed VASILI THALIS 

"Witnesses 

R. F. BRADY 
MARY M. DEVLEN 


City of Washington, 

District of Columbia ss: 

Before me this 16th day of January, 1987, personally ap¬ 
peared Josephine A. Wurdeman and Vasili Thalis, to me 
known to be the parties described in the foregoing Lease 
Agreement and they acknowledge to me that they executed 
the same of their own free will and for the purposes therein 
set forth. 

Witness my hand and Notarial Seal. 

Signed MARY M. DEVLEN 
(Seal) Notary Public, D. C. 

My commission expires Nov. 1, 1940 
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8 Plaintiff's Exhibit 

Filed June 26 1939 

Maxwell A. Ostrow 

Attorney and Counsellor at Law 
Munsev Building 
Washington, D. C. 

Januarv 18, 1938 

Mr. Vasili Thalis, 

733 7tli Street, X. W 7 ., 

Washington, D. C. 

Dear Sir: 

Please be advised that I represent Mrs. Ada Josephine 
Wurdeinan, J. Edwin Wnrdenian, Leroy Wurdeinan and 
Helen Iona Wurdeinan, the present owners of 733 7th 
Street, X. W. which is occupied by you. 

As Mr. Louis Wurdeinan. mco deceased, was the owner 
of a life interest in this property, it now becomes necessary 
to enter into a new agreement of lease. 

Please communicate with me at your earliest convenience 
with the thought in mind that this matter will be properly 
adjusted. 

Very truly yours, 

(signed) MAXWELL A. OSTROW 
####«***##* 

Plaintiff’s Exhibit 

Maxwell A. Ostrow 

Attornev and Counsellor at Law 

February 28, 1939 

Mr. Joseph 0. Suraci, 

1015 15th Street, X. W., 

Washington, I). C. 

Dear Mr. Suraci: 

In accordance with my conversation with you in the pres¬ 
ence of Mr. Thalis, Mrs. Wurdeinan and her son Edward, I 
am confirming by this letter the proposition made to you 
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for the rental of premises 733 7tli Street, X. \V. as follows: 
$175.00 per month for the term of two years; $200.00 there¬ 
after for an additional two years and $225.00 per month for 
the fifth year, or as an alternate, $200.00 for the fifth year 
provided Mr. Tlialis agrees to assume any increase in taxes 
on the real estate during the term of the lease. 

Von are requested to give me an immediate reply as it is 
the intention of my clients to have the property vacated 
immediately unless this offer is accepted. 

Verv trulv vours, 

(signed) MAXWELL A. OSTROAY 
9 Plaintiff's Exhibit 

Filed June 26 1939 
(copy of 30 day notice) 

Washington, D. C. 

Mr. Vasili Tlialis, 

733 Seventh Street, X. AY., 

Washington, D. C. 

Dear Sir: 

The undersigned, owners of premises 733 Seventh Street, 
Xorthwest, Washington, 1). U. which you occupy as a 
tenant, hereby give you notice to remove from and vacate 
the said premises, 733 Seventh Street, Xorthwest, Wash¬ 
ington, D. C. on the 15th day of May, 1939. 

(signed) JOSEPHIXE WURDEMAX 

HELEX I. WURDEMAX, a 
minor , by .Josephine Wurde- 
man Guardian and next friend 

JOSEPH EDAYIX AYURDEMAX 
ROY AYURDEMAX 

Served personally on Vasili Tlialis April 14, 1939 

(Signed) MAXAYELL A. OSTROAY 
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10 Plaintiff f s Exhibit 

Filed June 26 1039 

In the Municipal Court of the District of Columbia 

Landlord & Tenant Xo. 818-447 

Josephine AA'urdkman. 4626 5th Street, X. AA\, Complainant, 

vs. 

Vasili Thalis, 733 7tli Street, X. AY., Defendant . 
Complaint for Possession of Read Estate 
District of Columbia, s.s; 

Your complainant, Josephine Wurdeman, being first duly 
sworn, according to law, states that she is entitled to posses¬ 
sion of premises Xo. 733 7th Street, X. AY., located in the 
District of Columbia and that the same is unlawfully de¬ 
tained from Josephine AATirdeman, the complainant herein, 
and held without right by the defendant, AYasili Thalis, to 
whom the complainant had heretofore rented said premises, 
and whose tenancy and estate has been determined by the 
service of due notice to quit. 

Complainant therefore prays that a summons be issued 
demanding the defendant to appear and show cause why 
judgment should not be given against him for the restitu¬ 
tion of the premises and costs of this suit. 

signed JOSEPHIXE AYURDEMAX 

Subscribed and sworn to before me this 24th day of May, 
1939 

ELSIE P. DAMEROX, 

Notary Public 

MAXWELL A. OSTROAY, 

ALFRED M. SCHAYARTZ, 

Attorneys for Complainant, 

Munsey Building. 

*#*#*##**# 

Summons, L. & T. Xo. 818-447 

Wurdeman, 

vs. 

Thalis. 

The President of the United States of America 

To the Defendant, Vasili TahYis —Greetings: YOU ARE 
HEREBY SUMMOXED to appear in this Court on the 
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7th day of June, 1939, at 9:30 A. M. to answer the plaintiff’s 
complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the 
premises described in the complaint, under oath, filed herein 
by said plaintiff, besides costs; and in the case of your 
failure so to appear and answer, the suit will be proceeded 
with as in case of default. 

"Witness the Honorable George C. Aukam, Presiding 
Judge of said Court, this 24th day of May, 1939 

Signed BLANCHE NEFF, 

Clerk. 

bv GARLAND S. FERGUSON, 
Ass r t Clerk. 

11 Answer of Defendant Josephine Wurdeman 

Filed October 20 1939 

• * # 

First Defense. 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense. 

The defendant is a part-owner in common with her 
children, J. Edwin Wurdeman, LeRov Wurdeman and 
Helen Iona Wurdeman, of the real estate described in the 
complaint and was only a part owner with her said children 
at the time of the signing of the alleged lease agreement 
dated the 16th day of January, 1937, attached as an ex¬ 
hibit to the plaintiff’s complaint and that at the time of the 
execution of said alleged lease agreement, she was without 
authority to bind the interests of her said children to said 
alleged lease agreement and that the said children never 
authorized, assented or ratified the said lease agreement 
but have always repudiated the same and the right of defen¬ 
dant; Josephine Wurdeman, to make said agreement; that 
the plaintiff was at the time of the making of the said al¬ 
leged lease agreement familiar with the extent of the in¬ 
terest of the said Josephine Wurdeman. 
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Third Defense. 


1. The defendant admits the allegations contained in 
Paragraph 1, 2 and 3 of the complaint, except that 
12 she denies that she went to the plaintiff and advised 
him that she was the new owner of the property by 
inheritance and that it was necessary for him to execute 
a new lease. 


4. The defendant admits ihat she and the plaintiff agreed 
upon the terms set out in said alleged lease agreement on 
January 16, 1937 and that it was executed without an at¬ 
torney before a Notary Public, a copy of which was recorded 
and a copy retained by the plaintiff and defendant each. 

5. This defendant admits that the plaintiff has been in 
possession of said premises and has paid his rent when due 


but is without information sufficient to form a belief as to 
the remaining allegation in paragraph 5 of the complaint 
concerning the remaining matter in said paragraph and de¬ 
mands strict proof thereof 

6 and 7. The defendant admits the allegations contained 
in 6 and 7, except that she denies that she was the agent for 
the co-owners of said property or that she delivered to her 
co-owners their respective shares of the rent from the prop¬ 
erty. 

8, 9 and 10. She admits the allegations in paragraphs 8, 
9 and 10, but states that the suit in the Municipal Court 
has been stayed by stipulation between the parties hereto 
pending the final disposition of this action. 

11. The defendant is without information sufficient to 
form a belief concerning the matters alleged in Paragraph 
11 and accordingly denies the same. 

12. Answering Paragraph 12, defendant denies that the 
plaintiff is entitled to a decree for specific performance and 
states further that in addition to the fact that alleged lease 
dated January 16, 1937 is not under seal, the real estate de¬ 
scribed herein at the time of the alleged lease was and still 
is owned by the defendant, Josephine Wurdeman and her 
children, Helen 1. Wurdeman, Joseph Edwin Wurdeman 
and LeKoy Wurdeman, as tenants in common. That the 

aforementioned Helen I. Wurdeman was born May 3, 
13 1918, and at the time of the signing of the said al¬ 

leged lease by the defendant she was a minor. This 
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defendant was by this Court appointed guardian of the 
estate of said minor on January 4, 1938, but this Court has 
never authorized or approved the alleged lease dated Janu¬ 
ary 16, 1937, on behalf of said minor, nor did this defen¬ 
dant purport to act on her behalf or of the other owners. 
All of the co-owners of said property have repudiated the 
right of the defendant to sign said alleged lease. Defen¬ 
dant further says that the co-owners of the property herein 
described arc indispensible parties, yet the plaintiff has 
improperly failed to join them as defendants in this action. 

ALFRED M. SCHWARTZ 
MAXWELL A. OSTROW. 
Attorneys for Defendant. 

14 Motion to Dismiss or for Summary Judgment Under 
Buies 12 or 50 of the Federal Rules of Civil Pro¬ 
cedure. 

Filed November 2 1939 

# # # 

The defendant moves the court as follows: 

1. To dismiss the action because the complaint fails to 
state a claim upon which relief can be granted. 

2. To dismiss the action or in lieu thereof to enter a judg¬ 
ment for the defendant, upon the ground that a claim for 
relief against the defendant has not been stated and the 
answer of the defendant and the supporting affidavit show 
the ownership of the property in the defendant and her 
three children as tenants in common. 

3. To enter a summary judgment for defendant since 
there is no obligation claimed or stated requiring the 
children of the defendant to execute a lease on the property 
in which they have a three-fourth (%) interest and there is 
no genuine issue as to the fact of their part ownership in 
said real estate. 

4. The defendant is entitled to a judgment as a matter 
of law as provided by Rule 56 of the Federal Rules of Civil 
Procedure. 

ALFRED M. SCHWARTZ 
MAXWELL A. OSTROW 
Attorneys for Defendant. 
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15 Affidavit of Defendant in Support of Motion 

for Judgment 

Filed November 2 1939 

* * « 

District of Columbia, ss : 

Josephine Wurdeman, being first duly sworn, deposes 
and says that the real estate known as 733-7th Street, N. W., 
Washington, D. C., in connection with which, the plaintiff 
herein has filed this action for specific performance to ob¬ 
tain a lease and for injunction against the prosecution of 
the Landlord and Tenant action in the Municipal Court, was 
owned in fee simple by Daniel Ballauf at the time of his 
death on January 17, 1911, and that he by his last will and 
testament duly admitted to probate March 6, 1914 in this 
Court (Administration Case. No. 20556), devised the said 
real estate to Louis D. Wurdeman, husband of this defen¬ 
dant, for life with remainder to this defendant and their 
children, said children being LeRoy Wurdeman, Helen Iona 
Wurdeman and J. Edwin Wurdeman. The said Louis D. 
Wurdeman, husband of this defendant, died in the District 
of Columbia March 5,1936, and upon his said death this de¬ 
fendant and the aforementioned three children became the 
owners in fee simple, as tenants in common, of the said real 
estate and they have continued as such owners ever since. 

Affiant further says that she has read over the Answer to 
the complaint filed on her behalf, and that the matters and 
facts stated in said Answer are true. 

JOSEPHINE WURDEMAN 

Subscribed and sworn to before me this 31st day of Octo¬ 
ber, 1939. 

ALICE G. HIRSCH 

Notary Public , D. C. (Notarial Seal) 

16 Answer to Defendant's Motion to Dismiss or for 

Summary Judgment under Rules 12 or 56. 

Filed November 27 1939 

* * * 

For answer to the defendant’s motion to dismiss or for 
summary judgment, plaintiff states as follows: 
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1. The plaintiff denies that the bill of complaint fails to 
state a claim upon which relief can he granted. Kresge vs. 
Crowley, 47 Appeals, D. 0.13. 

2. The defendant is estopped from raising the question of 
title and from asserting that LeRov AAhirdeman, Helen Iona 
AVurdeman and J. Edwin AATirdeman have a % interest in 
the property, as set forth in paragraphs 2 and 3 of the mo¬ 
tion to dismiss or for summary judgment, as well as in the 
affidavit of Josephine AATirdeman, the defendant herein, 
filed in support of said motion. Morris vs. AATieat, S Ap¬ 
peals, D. C. 379, and cases cited therein; Larco vs. Fran¬ 
cisco Casaneuva. et al, 30 California, 560; Heirs of Shelhv 
Corzine vs. AVilliams, 85 Texas, 503: Frost vs. Courtis, 172 
Mass. 401. 


AA'HEREFORE, plaintiff prays that the motion to dis¬ 
miss or for summary judgment be denied. 

JOSEPH C SURACI 

Attorney for Plaintiff. 

17 Filed December 14 1939 

* # # 

Memo Opinion: In view of the affidavit supporting mo¬ 
tion for summary judgment showing that the defendant is 
but one of four co-tenants (one of whom was an infant) of 
the real estate for which she executed the lease to plaintiff 
and the admission of the truth of this statement at the argu¬ 
ment, the lease was invalid as to them. Hence, regardless 
of any action taken by plaintiff as lessee by way of perform¬ 
ance, there is no basis upon which any of the prayers of the 
complaint could be granted as against the three defendants 
who did not execute the lease. Although it is possible there 
may be an action for damages against the present defen¬ 
dant, none of the prayers of the present complaint could 
be granted against her. Therefore, the motion to dismiss is 
granted. 


Dated: Dec. 13,1939 


JAMES M. PROCTOR 

Justice 
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18 Judgment Dismissing Complaint 

Filed December 19 1939 

# m # 

This cause coming on to be heard upon the complaint of 
the plaintiff, Vasili Thalis, the answer and supporting affi¬ 
davit of the defendant, Josephine Wurdeman, and the mo¬ 
tion to dismiss or for summary judgment and upon con¬ 
sideration thereof it is by the Court this 19th day of Decem¬ 
ber, 1939 

ADJUDGED that the said motions be granted and it is 
accordingly the judgment of the Court that the complaint 
be and the same is finally dismissed. 

JAMES M PROCTOR 
Justice 

Seen and approved as to form. 

JOSEPH C SURACI 
Attorn eg for Plaintiff 

ALFRED M. SCHWARTZ 
MAXWELL A. OSTROW 
Attorneys for Defendant. 

19 Notice of Appeal 

Filed January 5-1940 

# * # 

Notice is hereby given this .... day of January, 1940, 
that Vasili Thalis hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 19th day of December, 1939 in 
favor of Josephine Wurdeman against said Vasili Thalis. 

JOSEPH C. SURACI 
Attorney for plaintiff 


Memorandum 


January 5 1940 

Cost Bond $250.00 on Appeal—filed. 
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20 Assignment of Errors 

Filed February 8 1940 

# * * 

Now comes the plaintiff, by his attorney, and assigns for 
errors in the above entitled cause: 

1. That the Court erred in entering the decree of De¬ 
cember 19,1939. 

2. That the Court erred in not ordering the defendant to 
execute a valid lease. 

3. That the Court erred in not permanently enjoining 
the defendant from prosecuting the Municipal Court suit to 
recover possession of the premises. 

4. That the Court erred in not permanently enjoining the 
defendant from recovering possession of the premises dur¬ 
ing the term of the present agreement. 

JOSEPH C SURACI 
Attorney for Plaintiff. 

21 Designation of Record. 

Filed February 8 1940 

♦ # # 

The Clerk of the above Court will please prepare a trail- 
scri pi of record for the United States Court of Appeals in 
the above entitled cause, consisting of:— 

1. Complaint for an injunction and for specific perform¬ 
ance of agreement, and all exhibits attached thereto. 

2. Answer of the defendant, Josephine Wurdeman. 

3. Motion to dismiss or for summary judgment under 
rules 12 or 56 of the Federal Rules of Civil Procedure, and 
affidavit in support thereof, filed by the defendant. 

4. Plaintiff’s answer to defendant’s motion to dismiss or 
for summary judgment under rules 12 or 56. 

5. Decree of December 19, 1939, dismissing complaint. 

6. Notice of appeal and memorandum of bond and the giv¬ 
ing thereof. 

7. Assignment of errors. 

8. This designation. 

JOSEPH C SURACI 
Attorney for Plaintiff. 


VASILI THALIS VS. JOSEPHINE WURDEMAX. 


17 


I hereby certify that I have this 7th day of February, 
1940, mailed to Maxwell Ostrow and Alfred M. Schwartz, 
post prepaid, to their offices in the Munsev Building, a copy 
of the assignment of errors and of this designation of rec¬ 
ord. 

JOSEPH C SURACI 
Attorney for Plaintiff 

22 Memorandum 

February 9-1940 

Time to file record on appeal extended to and including 
March 11, 1940. 


Counter-Designation of Record. 

Filed February 9 1940 

# * # 

The Clerk of the Court will please include in the Tran¬ 
script of Record on appeal: 

1. Memorandum opinion of Mr. Justice Proctor, filed 
December 14,1939. 

2. This Counter-Designation. 

ALFRED M. SCHWARTZ 
Attorney for Defendant 

Service of a copy of the aforegoing acknowledged this 
9th dav of Februarv, 1940. 

JOSEPH C. SURACI 
Attorney for Plaintiff 


23 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 22, both inclusive, 
to be a true and correct transcript of the record, accord- 
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VASILI THALTS VS. JOSEPHINE WURDEMAN. 


ing to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause Xo. 3245, Civil Action, 
wherein Vasili Thalis is Plaintiff and Josephine Wurdeman 
is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 8th day of March, 1940. 

CHARLES E. STEWART, 
(Seal) Clerk, 

By CHAS. B COFLIX, 

Assistant Clerk . 

Endorsed on Cover: Xo. 7627 Thalis, Appellant, vs. 
Wurdeman. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Mar 8-1940 Joseph W. Stewart, 
Clerk. 
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U nited States Court of Appeals for 
the District of Columbia 


January Term, 1940 


No. 7627 


VAL1LI THALIS, 

Appellant, 

v. 

JOSEPHINE WURDEMAN, 

Appet.lee. 

Appeal From the District Court of tiie United 
States tor the District of Columbia. 

APPELLANT’S BRIEF 

STATEMENT OF CASE 

The plaintiff below (appellant) and the defendant 
(appellee) agreed on the terms of a lease on January 
16, 1937, for premises 733 7th Street, N. W., Washing¬ 
ton, D. C., and the same was executed and acknowl¬ 
edged before a Notary Public on January 16, 1937, and 
was recorded on February 18, 1937, which lease by its 
terms expires on June 14, 1943. The lease recited that 
the defendant was the owner of said premises. The 
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defendant’s signature, however, was not under seal. 
Plaintiff, who had been a tenant under a prior lease, 
thereafter made extensive improvements and repairs, 
and incurred other expenses, and made these expendi¬ 
tures in reliance upon said lease agreement, and would 
not have done so without said agreement. Thereafter, 
in January, 1938, plaintiff was informed for the first 
time that said property was owned by defendant and 
her three children as tenants in common, and a demand 
was made upon him for higher rent. Upon his refusal 
to pay higher rent, defendant filed suit in the Muncipal 
Court of the District of Columbia, for possession of 
said premises, based upon a thirty-day notice to quit 
served upon him, which notice had been signed by all 
the alleged co-tenants. Prior to the date of the trial of 
said suit for possession, plaintiff filed in the District 
Court of the United States for the District of Columbia, 
a suit for specilic performance of the lease agreement, 
and asked for a temporary restraining order and a 
preliminary injunction to prevent defendant from 
prosecuting said suit for possession in the Municipal 
Court, or otherwise attempting to recover possession 
of said premises except under the terms of said lease- 
agreement. Thereafter, plaintiff and defendant en¬ 
tered into a stipulation staying the suit in the Muncipal 
Court pending the final disposition of the action in the 
District Court. On October 20, 1939, defendant filed 
an answer to plaintiff's complaint for specific per¬ 
formance, etc., and on November 2, 1939, defendant 
filed a motion to dismiss or for summary judgment on 
the pleadings. On December 19, 1939, the Court below 
entered a judgment dismissing the complaint. It is 
Irom this judgment that plaintiff appeals. 
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STATEMENT OF POINTS 

The appellant respectfully submits: 

1. That the Court below erred in entering the decree 
of December 19, 1939. 

2. That the Court erred in not ordering the defend¬ 
ant to execute a valid lease. 

3. That the Court erred in not permanently enjoining 
the defendant from prosecuting the Municipal Court 
suit to recover possession of the premises. 

4. That the Court erred in not permanently enjoining 
the defendant from recovering possession of the prem¬ 
ises during the term of the present agreement. 

SUMMARY OF ARGUMENT 

1. The complaint states a claim upon which relief 
can bo granted. 

2. Appellee is bound by the doctrine of estoppel. 

3. The lessee of a co-tenant succeeds to the rights of 
the co-tenant. 


ARGUMENT 

I. 

The complaint states a claim upon which relief can 
be granted. 

It is apparent that the appellant herein is entitled to 
the relief sought in his complaint. In the case of 
Kresgv v. Crowley , 47 App. D. C. 13, the Court held 
that equity will enforce a lease and protect the lessee 
against both lessor and the new owner of property, 
where a lease had been signed by attorney, not with¬ 
standing the claim of tlie defendant that the lease did 
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not comply with section 492 of the D. C. Code (1924). 

In the case of Hoffman v. F. II. I)u ah ay, 62 App. 
D. C., the following situation existed: The lessor 
and lessee entered into a three-year lease for a suite 
of rooms in the Farragut Building in June, 1927. It 
had been agreed that the lessor was to remodel the 
rooms to make them practical for the use of a phy¬ 
sician. After the remodeling was completed, which 
cost the lessor $1,000.00, the lessee went into posses¬ 
sion. He moved in October, 1929, and refused to pay 
further rent, and he contended that the lease was void 
because it was not under seal. The lessor tiled a suit 
for specific performance. In deciding the case the 
Court stated, “Counsel suggests that no cases have 
come to his notice where such relief has been granted 
to landlords, but the transposition of the parties liti¬ 
gant is the only difference between this case and 
Kresge v. Crowley. And in that difference we find no 
distinction.” The court ruled that where one of two 
contracting parties has been induced or allowed to alter 
his position on the faith of such contract, to such an 
extent that it would be fraud on the part of the other 
party to set up its invalidity, the Courts of Equity 
hold that the clear proof of the contract and the acts 
of part performance will take the case out of the 
operation of the statute,—citing Williams v. Morris, 
95 U. S. 444, 457, 24 L. Ed. 360; Krcsge v. Crowley , 47 
App. D. C. 13; Shell Eastern Petroleum Products v. 
White, 62 App. D. C. 332. 

II. 

Appellee is bound by the doctrine of estoppel. 

Few rules of law are better established than the doc¬ 
trine of estoppel. The doctrine of an estoppel by deed 


o 

is founded upon tlie theory that the parties have con¬ 
tracted upon the basis of the recited facts. Both 
parties are estopped to deny the facts as recited. This 
question lias been passed upon by this Court in the 
case of Morris v. Wheat, 8 App. D. C. 379. This was 
a suit in ejectment. One John A. Dickson executed a 
deed purporting to grant as guardian of his minor 
children, but covenanting in his own name for further 
assurances and for a general warranty of the title in 
fee simple to one Ilenry A. Parker. After making the 
above deed, said John A. Dickson made an absolute 
deed to George IS. Parker. George S. Parker together 
with Milton Wheat tiled suit against the defendant 
Morris, assignee of Henry A. Parker in ejectment. In 
that case the Court stated that John A. Dickson was 
precluded from gainsaying the title of his grantee and 
ruled that the grantor in a deed, and those in privity 
with him are not only estopped from disputing the deed 
itself, but every fact it recites. 

In the case of Anderson v. Reid, 10 App. D. C. 426, 
the Court ruled that where both parties take from a 
common source of title the defendant shall not be per¬ 
mitted to deny the title when he himself took title 
through the common source. In the case of Ford v. 
Ford, 27 App. I). C. 401, there was a deed from the 
plaintiff to the defendant; the plaintiff sued in eject¬ 
ment, and the defendant produced a deed which had 
been executed by the plaintiff some years previously 
thereto. The plaintiff alleged that it was a forgery, 
however, his allegation was unsupported by evidence 
and the defendant did produce the Notary who took the 
acknowledgment, and produced other facts sustaining 
the deed. The Court ruled that a verdict should have 
been for the defendant on the theory of estoppel. 
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See also, Larco v. Francisco Casaneura, 30 Cal. 560; 

Heirs of Shelby Corzine v. Williams. 85 Texas 503. 

It is apparent from the record here that the appellee 
had no right to plead that she was a part-owner in 
common with her children, J. Edwin Wurdeman, LeRoy 
WTirdeman and Helen Iona Wurdeman, of the real es¬ 
tate described in the complaint and was only a part- 
owner with her said children at the time of the signing 
of the alleged lease agreement dated the 16th dav of 
January, 1937, attached as an exhibit to the plain¬ 
tiff's complaint and that at the time of the execution 
of said 1 alleged lease agreement, she was without au¬ 
thority to bind the interests of her said children to 
said alleged lease agreement and that the said children 


neve]* authorized, assented or ratified the said lease 
agreement but have always repudiated the same and the 
right of defendant, Josephine Wurdeman, to make said 
agreement. 


ITT. 

The lessee of a co-tenant succeeds to the rights of 
the co-tenant. 

As has been stated in 02 (J. 540, “leasing of their 
own undivided interest by fewer than all of the tenants 
in common operates to make the lessees tenants in 
commoin with the non-leasing tenants, and such lessees 
on entry will have the same right with relation to the 
other co-tenants as the lessors had”. 

Prairie Oil and Gas Co. v. Allen , 2 F. (2nd) 5G6; 

York v. Warren Oil and Gas Company. 191 Ky. 157, 
at page 161, “One co-tenant has the right to occupy the 
whole joint property but if he exclude the other tenants 
he is liable to account to them for the rents and profits 
arising from the use of the property.” 
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Perhaps the most illuminating decision on this ques¬ 
tion is the case of Smith v. Xcic Huntington General 
Hospital, 84 W. Va. 281, decided in 1919. This was an 

action of unlawful entrv and detainer bv Green Smith 

• * 

against the New Huntington General Hospital. Smith 
and his wife owned a large lot on which they erected a 
hospital building. While the husband was away she 
leased the property to the hospital for live months, with 
an option to renew for five years. Upon his return the 
husband learned of the lease but not of I he option. Sub¬ 
sequently he learned of the option and he filed a suit 
to oust the defendant. He had not signed or assented 
to the lease. 

Ruling on this case the Court stated: “Co-tenants 
have equal rights to the possession of land held in 
co-tenancy, and one co-tenant cannot lease the interest 
of another without his authority or consent. Freeman 
on Co-tenancy, 87, but he may, without the consent of 
his co-tenant, lease his own interest, and his lessee will 
succeed to his rights and become, for the time being, 
a co-tenant in his lessor’s stead. Austin v. Ahern, G1 
X. Y. 6; Du Bette v. Miller, GO Ore. 91. The lessee’s 
right to occupy being equal to that of his lessor, it 
necessarily follows that another co-tenant cannot oust 
him, unless, after being let into possession, he claims 
it under title adverse to the co-tenants, in which case 
anyone of the co-tenants may maintain an action of un¬ 
lawful entry and recover the entire possession in his 
own name. 

“But as long as the lessee recognizes the title of his 
lessor and his co-tenants, he is entitled to enjoy the 
possession under the terms of his lease, and cannot be 
ousted therefrom by another co-tenant. Notwithstand¬ 
ing the lease is void as to plaintiff, he not having joined 
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in or authorized its execution, it is nevertheless bind¬ 
ing on his wife and co-tenant, to whose rights defendant 
has succeeded.” 


CONCLUSION 

Since this matter came before the lower Court upon 
a motion for judgment upon the pleadings, as well as 
upon a motion to dismiss the complaint, and since the 
facts in the case as set forth above are admitted in the 
record, it is respectfully submitted that the Court be¬ 
low should have granted the plaintiff the relief sought; 
but that certainly, in any event, the Court should not 
have dismissed the complaint summarily, but at least 
should have permitted the hearing on the merits. 

K e s p ec t f u 11 y s u bm i 11 e d, 

JOSEPH C. SURACI, 

ELLSWORTH L. McIXTOSH, JR., 
Attorneys for Appellant, 

203 Union Trust Building, 
Washington, D. C. 
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IK THE 

Mntteto States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1940. 


No. 7627 


Vasili Thalis, Appellant 
v. 

Josephine W urdeman 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

The appellee, Josephine Wurdeman, is the ten¬ 
ant in common with her three children, each 
owning a one-fourth interest in the premises 
known as 733 Seventh Street, Northwest, in the 
District of Columbia. This property was owned 
by Daniel Ballauf in fee simple at the time of his 
death in January, 1914. By his last will and testa¬ 
ment duly admitted to probate March 6, 1914 
(Administration case 20556), he devised the said 
real estate for life to Louis D. Wurdeman, the 
husband of this appellee, with remainder to ap¬ 
pellee and their children, Helen Iona Wurdeman 
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(who at the time of the execution of the alleged 
lease was a minor, having been born on May 3, 
1918), J. Edwin Wurdeman and Leroy Wurdeman. 

In April 1935, Louis I). Wurdeman, owner of 
the life estate, made a lease with the appellant, 
Vasili Thalis, which was to expire May 15, 1939. 
Louis I). Wurdeman died in the District of Colum¬ 
bia on March 5, 1936, and upon his death, the 
appellee and the afore-mentioned three children 
became and still are the owners in fee simple as 
tenants in common of the said real estate. 

■On January 16, 1937, the appellee, who was 
without authority to bind the interests of her chil- 
dren. and appellant signed a paper-writing pur¬ 
porting to be a new lease for a term of two and 
one-half years and providing for a renewal in 
the terms thereof for four years longer. This 
paper-writing* was not under seal, and hence was 
invalid because it failed to conform with Sec. 492 
of the D. C. (’ode (Title 25, Sec. 116, 1929 Code) 
which provides that no estate for a longer term 
than one yeay in any real property shall be cre¬ 
ated or take effect except by deed, signed and 
sealed by the grantor, lessor, or declarant or by 
will. 

The appellee did not purport to act on behalf of 
the other owners, nor have the other tenants in 
common authorized, assented to, ratified said al¬ 
leged lease, or received any part of the rent. In 
fact they have always repudiated the same and 
the right of the appellee, Josephine Wurdeman, 
to make said agreement. 
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On April 14, 1939, a thirty day notice to quit, 
signed by all the co-tenants, was served upon the 
appellant, and thereafter a proceeding was insti¬ 
tuted in the Municipal Court of the District of 
Columbia, to recover possession of the premises. 
On June 26, 1939, the appellant filed in the court 
below a complaint for an injunction and specific- 
performance, seeking to enjoin the appellee from 
recovering possession of the premises and to com¬ 
pel the execution of a valid lease. (R. p. 4) 

Appellee filed a motion to dismiss the complaint 
or for summary judgment on the pleadings under 
Rules 12 and 56 of the Federal Rules of Civil Pro¬ 
cedure (R. p. 12). The lower court entered a judg¬ 
ment dismissing the complaint (R. p. 15), from 
which this appeal was taken. 

SUMMARY OF ARGUMENT 

The grounds which support the action of the 
lower court in dismissing the complaint are treated 
under three general headings which may be sum¬ 
marized as follows: 

1. The alleged lease was void. 

2. There is no sufficient allegation in the com¬ 
plaint of part performance as to constitute 
grounds for equitable relief. 

3. Specific performance will never be decreed 
where the ability to perform of the party 
against whom it is sought is dependent upon 
the consent of persons not parties to the con¬ 
tract. 
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ARGUMENT 

1 . 

The Alleged Lease Was Void. 

The paper-writing purporting to be a lease 
agreement dated January 16, 1937 (R. pp. 5, 6) 
provides that the appellant desires to lease the said 
premises and that the party of the second part 
(appellant) leases said premises to the party of the 
second pa it for the term of two and one-half years 
and that at the termination of the said term the 
lease shall continue for four years thereafter. 
This instrument was signed by the appellant and 
appellee but was not sealed. 

Sec. 492 of the Code of Laws for the District of 
Columbia (Title 25, Sec. 116, 1929 Code) provides 
that no estate for a longer term than one year in 
any real property shall be created or take effect 
except by deed signed and sealed by the lessor. 

Sec. 1116 of the Code of Laws for the District of 
Columbia (Title 11, Chap. 1, Sec. 1, 1929 Code) 
provides that every estate in land for a greater 
term than one year attempted to be created other¬ 
wise than by deed shall be an estate by sufferance. 

By the provisions of these sections the estate at¬ 
tempted to be created by the appellant and ap¬ 
pellee was an estate by sufferance. In the instant 
ease the agreement was void not only because it 
failed to comply with sections above referred to but 
also the appellee, who only owned a one-fourth 
interest in the real estate, was without power to 
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execute a lease binding upon the owners of the 
three-fourths interest, one of whom was her infant 
daughter. Obviously, it can only be said that the 
appellee had the power to act for herself; that 
she could at most onlv lease her own interest. She 
was entirely lacking in power or capacity to bind 
the interests of the co-owners of the property. 

A similar state of facts was presented in Velati 
v. Dante, 39 App. I). C. 372, 376. wherein this 
court said: 


“The lease was void ab initio as to Maekal, 
Owen, and Cugle. But it is contended that 
plaintiff, by accepting rents after the death of 
the life tenant, is estopped to defend against 
the covenant of renewal in the lease. In this 
District the action of plaintiff in this respect 
created at most a tenancy by sufferance. I). 0. 
Code, sec. 1034 (31 Stat. at L. 1352, chap. 854). 
Such a tenancy mav be terminated bv the land- 
lord giving notice in waiting to quit, as was 
done in this instance.” 

2 . 

There Is No Sufficient Allegation in the Com¬ 
plaint of Part Performance as to Constitute 
Grounds for Equitable Relief. 

The appellant largely relies upon Kresge v. 
Crowley , 47 App. D. C. 13. In that case the court 
decreed specific performance upon the familiar 
principle that where one of two contracting par¬ 
ties has been induced or allow'ed to alter his posi¬ 
tion on the faith of a contract within the statute of 
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frauds, it would bo a fraud bv the other partv to 
.... * * • 
set up its invalidity, and accordingly courts of 

equity take the case out of the operation of the 
statute upon the clear proof of the contract and 
of acts of part performance clearly and solely re¬ 
ferable to the parol agreement. In the case at bar 
the acts relied upon by the appellant as part per¬ 
formance were not clearly or solelv referable to the 

• » 

parol agreement in that, first, there was no change 
in the possession of the leased premises because the 
appellant had been in the leased premises as a 
tenant ever since 1935 (R. p. 2): second, the in¬ 
stallation of radiators, a water-heater and the 
painting of the premises were matters which may 
have been provided by him as consistently with his 
earlier tenancy or as a tenant at sufferance: third, 
the replacement of a show window broken during 
his 1 tenancy, he was in anv event obligated to re- 
place: and, fourth, the appellant's payment of 
certain annual taxes were obligations in connection 
with the conduct of his business irrespective of 
location or type of tenancy. 

In Dechenbach v. Rima, 45 Or. 500, 505, 506, 77 
Pac*. 391, the court said, referring to a lease invalid 
under the statute of frauds: 

“The contract was one void under the 
statute, and, as said by Mr. Justice Andrews 
in Dung v. Parker, 52 N. Y. 494: ‘that a party 
was ignorant of the law, or that he confided 
in the promise of another, and acted upon it 
to his disadvantage, has never been held to be 
an answer to the statute.' 
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“A parol contract for the leasing of real 
property, void under the statute of fraud, 
may be enforced by a court of equity when it 
has been so far partly performed by the 
lessee that it would be a fraud upon him un¬ 
less the agreement should be fully performed: 
Wallace v. Scoggins, 18 Or. 502 (21 Pac. 558, 
17 Am. St. Rep. 749): McMahan v. Whelan, 
44 Or. 402 (75 Pac. 715). But, to have such 
an effect, there must be an entry into posses¬ 
sion bv the* tenant under and bv virtue of the 
contract, and other acts of part performance 
must have referred to and been in execution 
of such contract: * * V* 

The alleged lease was signed by the appellant 
and appellee on January 16, 1937 (R. pp. 5, 6) 
but the possession of the appellant antedated it by 
several years, he having been in possession as early 
as April, 1935 (R. p. 2). 

The continued payment of rent after the sign¬ 
ing of the alleged lease agreement and the con¬ 
tinued possession cannot be said to be clearly re¬ 
ferable to this latter alleged lease but was com¬ 
patible with the tenancy created bv the lease dated 
in 1935 between the appellant and the appellee’s 
husband. It is not enough that the alleged acts 
of performance may refer to the alleged lease as 
well as the earlier lease with appellee’s husband. 
It is well established that acts of part perform¬ 
ance which will take a case out of the statute of 
frauds must be referable solely to the contract. 
Winslow v. Baltimore & 0. R. Co., 188 U. S. 646. 
23 S. Ct. 443: Purcell v. Colman, 6 D! C. Rep. 59. 
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affirmed in Purcell v. Miner, 71 U. S. 513,18 L.ed. 
435; Turkington v. Zuber, 100 N. J. Eq. 285, 134 
Atl. 840, 842; Mann v. Mann, 159 Va. 240,165 S. E. 
522, 525; Forbes v. Citg of Los Angeles, 101 Cal. 
App. 781, 282 Pac. 528, 531: Terry v. Kean, 180 
Ga. 627, 180 S. E. 135. 

3. 

Specific Performance Will Never Be Decreed 
Where the Ability to Perform of the Party 
Against Whom It Is Sought Is Dependent Upon 
the Consent of Persons Not Parties to the 
Contract. 

The demand for judgment in the appellant's 
complaint is for the court to decree the execution 
by Josephine Wurdeman, appellee, of a valid lease 
(R. p. 4). Her only interest in the real estate is 
that of one-fourth interest as a tenant in common. 
The remaining three-fourths interest was owned 
by lier three children, one of whom, at the time of 
the institution of these proceedings, was still a 
minor. 

In executing the paper-writing which forms a 
basis of appellant’s claim for specific performance 
she did not purport to bind the interests of her 
children nor did she have any power or authority 
to do so, and no agency to lease arises by the rela¬ 
tion of co-ownership. In other words, a tenant in 
common has, by virtue of his relationship as tenant 
in common, no authority to act as agent for his 
co-tenants in leasing the common property to third 
persons. Howard v. Manning, 79 Okla. 165. 192 
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Pae. 358; 62 Corpus Juris, Title: Tenancy in Com¬ 
mon, Sec. 214, p. 536. 

Inasmuch as no decree for specific performance 
against the appellee could bind the interests of the 
owners of the three-fourths interest in the real 
estate, the lower court properly held that the 
prayer for judgment of specific performance to 
require the appellee to execute a valid lease could 
not be granted. (See memo, opinion, R. p. 4) 

It is to be observed that the appellant is not 
seeking specific performance of any contract by 
which the appellee would be required to lease only 
her one-fourth interest but he is seeking the execu¬ 
tion of a valid lease by the appellee covering the 
entire premises. This case is not unlike the issue 
presented in Barbour v. Hickey, 2 App. D. C. 207, 
where the court held that specific performance of a 
contract to convey land would not be decreed, 
where the vendor's wife refused to relinquish her 
dower right by joining in the conveyance. 

In Be illy v. Cullinane, 53 App. D. C. 17, 20, 287 
Fed. 994, this court said: 

“Decrees in equity should be within the 
power of the defendant to perform, and no 
decree should be entered which is dependent 
for its fulfillment on the will of a stranger to 
the litigation or on that of a person not sub¬ 
ject to the court’s jurisdiction.” 

Specific performance was also rightly denied 
because the contract was lacking in mutuality. 
Since the appellee’s children did not sign the lease 
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nor authorize her to sign the lease, and she did 
not purport to sign on behalf of her children, she 
could not have maintained, in view of her lack of 
title, an action for specific performance against 
tin* appellant. It therefore follows that no action 
for specific perforance can be maintained by the 
appellant against her. Shell Eastern Petroleum 
Products v. White, 62 App. D. C. 332, 68 Fed. (2d) 
379: ('atfell v. Jefferson , 60 App. D. C. 261, 51 
Fed. (2d) 317: Stout v. Porritt, 250 Mich. 13, 229 
X. W. 409. 


CONCLUSION 

Much of the brief of the appellant is devoted to 
the proposition that the lessee of a co-tenant suc¬ 
ceeds to the rights of a co-tenant. 

Without acquiescing in this general statement, 
this proposition has no application to the case at 
bar. The appellee, as a co-tenant, never executed 
a valid lease: consequently the appellant did not 
succeed to any rights possessed by the appellee. 

Tlie relief sought by the appellant’s complaint is 
to compel the appellee to legally convey a lease of 
all interests in the premises, not merely her one- 
fourth interest. In Waldeck v. Redden, 89 Cal. 
App. 485, 265 Pac. 340, 342, the court said: 

‘‘Under the authorities specific perform¬ 
ance of the undivided one-half interest owned 
bv one agreeing to convev all will not be de- 
creed.” 
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The injunctive relief sought in the complaint, 
being only ancillary to specific performance, was 
properly denied. Crowell v. Gould, 68 App. D. C. 
297, 301, 96 Fed. (2d) 569. 

We respectfully submit that the judgment of the 
court below was right and should be affirmed. 

Alfred M. Schwartz, 
Maxwell A. Ostrow. 
Samuel A. Friedman, 

Harry S. Klayax, 

Attorneys for Appellee. 



